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STTE OF MOIITAA
BOARD CF FERNTOIL fFFEAlS

TH M MATME OF INEATR TARGHE PHACTIOR HO. 10-83;

MERTTN MEOEWTE CF STRTR,
LT D MEECTIAL BMPLoness
FAFT~C00,

Uamplalnank,
— 1.“ -

CITY RDAGR DO OF SUTTE-SEI0ER
BOF o] all representsidwes  thereabs
LETan e PRODTES, GOy T TiE
FORFIE (RIS, SIERIFF: aid Elas
TUFF =S I EVER BOW | TN B ECI SR
CEMMIESTON,

Dacandnnia.
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M Fiodings of Fact, Conclisions of Law and Toowmmendid Oober were insmuad
by Bearkng Leaminer Stan Garka on Yebriacy 5, 1985

Eeceprlong in tle Firdings of Fack, Conslidions of Lo and Feconmerdist
Arder were Elled by Dobanlanss' cepressninbdve Tess (6ichandsor on Fohiriary 335
Lggg,

Tral archement wal schodlid leloee the Bosmd of Porsommal fpoeals oo
Friduay, fgril 12, 15985,

After relodng the recornd and oonsidecing the briafa and ceal aoranents,
Ehe Boand cedars ap Tallsam:

Ly TT 15 OPOFTEE) that the Deferdants’ RBeowpiddns ko the Findings of Fact,
Concluglong of Loy and Recomneradal Ordar e hereby deniod .

24 T IS ONERT that thig Boasd therefors akpis the Pirdinga of Fact,
Cooclusions of Tow el Fecmmendod Order of Hearing Eximiner Stan Geca os
tlw Fioal Oodec-of this poaed,

v this P9 day of Apell, 1905.

BOARE OF PERGLANEL AFPEALS

a;_’fg.:u!_fwf/f..
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STRTE OF MOHTANR
HEFOHE THR HOAND OF PERSCHHEL APPEALE

IN THE MATTER OF UNFALR LAROH PRACTICE ®o. 18-83;

MAMERTCAN FEDERATION OF ETATE,
COUNTY AND MUNICIBAL EMPLOYEES
AFL=-LCEO
Complainant, FINRINGS OF FacT,
CUNCLUSIONS OF LAW
HHD
RECOMMEREED ORDER

CITY ANDDE COUNTY OF BUTTE-
STLVER DoW and ml)l repressnb-
fdLliver thereof; DOHALD |
PECPLEER, CHIEF EXECUTINE;
ROUERT BUTORONTCH, SLUERIFFE;
ancd the BUTTE-SILVER BOW Liw
ENFORCEMENT CoOMMISSTON,

L T T e

Defendantn.

Aol -k b A W o - W ok

i Decenber 15, 1983, the Anerican Fedaratiscn of State,
County and Municipal Enployees {the Uniom) filed an unfnoir
lebor practics charge with this loard elleging that the
Clity/County of Burte-Silver Bow (the BEesplover) and certain
of 1ts offlcers wvers coumithing violations of Section J8-%1-
Sii1{1] and (5] MCA, In escence the complaiot allagpad that
Lhe  Employer had illegally refused to abide by the terms of
the Iartiss® collesctive bargaining agroeomoent Ly refusing to
procafs & grisvance filad by a nenber of tha Malopn*s bargain-
iog upaty Specifically, o police officer, Oale Waod, who
Was- bLerminated by the Epployer, filed a grievante snd sought
to have it processed porsuant to the te=mms of the collocebive
bargalilng agresnsnt. Tha Enployer, upon receipt af tha
dripdatice, responded that the fepus raioed was ot grisvabhle,
That The matter was outaide he grisvapcs process, The
Union then £iled these charges.

in 1ts anewar filed Febroary 24, 19684, With Clie Dosrd,
Elig Employer denied any violatfion of the pertinent Seccions
of Title: 39, Chapter 31 MCA relied on by the Unfon ta bring
lte charges. - Furthsr, the Erploysr asserted that this Boprd

lachs mibjeclt matter jurisdiction and ahould dlsmiss the
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i copplaint. The Eaplover coplended that sines Gale Wood had
1 Filed an action in Pdsatrelct Court pursuant to Saction 7-32-
3 1164 MUh, he had elected bl temiedy and the Dbdetrier Lourt
4 has exclumiviv Jurisdiption in this matber,

4 Thia Bonrd cenducted  an investigacion in Chis matter
& ol dbwued a0 Inweaclgation Keport end Decesmlpation oo
i Miny 4, 1904, The Repaort Ieascised bhac iF the malavant
i alleged fagte (L] bhe grievant atlill uants tob go to arbitea-
i Lisn pursuant to the grievance procedurs contained in che

8 Parties® collective bargaining agreement, and {2) the Employer

i refuced Lo procegs the grievance, are proved or stipolated,

TH | then it appears thabt appropriate order by thic Board weulid

i1 ha one compelling the Erployer to abide by the collective

¥ bavghlnlng agresnent apd gs to arbitration. A to Ehe

15 jurigdictional matber, the Report deternined that the Bane
T ployer could present i1ts defenoe to this Board or bo the

I7 courks on judicial review purguant o Seotion 2-4=204(3)

|G MCA.  The EReport oltimately Found probable merit fof Ehe

i charga amnd comoluded that a hsarding in the natter iz appre-

i primte.

2] A pre-hearing cenference wae conducted on Eeptembar 246,

. 1964, in the Butte-Silver Courthotss Bullding, Botte, Montana,

237 at which time the lartied agreed not to hold & formal evident-

ia I inry hearing and. Lo sibmit the matter on briefe. ‘The Parties

25 atipulatad te Che fssis, the fackts, the recesd and o bBrilelling

4 peliedile. The last doocument in tlide matter wes received

a7 Becember 1%, 19B8d.

28 ISSUE

.3'11 Whethsr the ity apddor County of Butbe=Silwver Bow

R[] viglated Seccicn 39-31-401 (S POR by ite actian of refusing

3 Ea procoss a golevande pursuant to the then existing collece-

W, tive bhargaining upnic?

e
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STIFULATED FALIS

I, The City andfor County of Butta-Silver Baow {Enployer)
ig 4 public employer and has recognized the Rmerican Fedora-
tian of State; County and Menicipal Reploveen, AFL-CI0
(Unian) ae the exclusive bargaining representative for
certain of Lts enployees incliding police officars.

L A enllective bargaining agresment vhich copntains a
arivvance procedurs eulninating in final and binding arbitra-
tion uaxisted, betwsen the Parties st the Tine of Hr. Oale
Woode L=rminmation,

EE M, Cale Wood wae o police afficer esmployed by the
Employer and ss subjecc no the terms of the then existing
callective bargaining agrecnant,

L Tha Polics Commiseion of the City andfor Councy of
Hotta-fillver Bow terminated Hr. oOale Weed el Seplember 27,
=983 for an alleged wiolation of Section 7=22=4155 {1){b)
MA.

T On Qobtelwy 11, 1983, Mr. Gala Wood £iled & uritten

grievance in a timely mabdner pursoant to the collective
Liargaining agreepent cohcerning his termination.
&. The Empldyer rolused to process thes grievancs
filed by Mr. LGale Wood pursuant to. the grievance procedura
88t [orth in the collegtive bargaining agresment:. By letter
dated oOctaber 14, 1%03, the Employer: notified the Union
Eat 1t viewsd Mr. Wood's grisvance to be outside the griev-
aficd processd and not & grievable ifgsus,

L 05 Getober 21, 1983, Mr. Gale Wood Flled an amended
Writben grievance in & tCimely pannsr pursuant to tha ool lect-
ive bargaining agreement conesrnlog his teomination and his
rhght Eo priewve.

a, by letter dated Qctober 20, 1949, Lhe Enployer

notified the VUnion that its position was ©hat My, Wood has

==
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i ne gpievance right and that Dletricht Court reviey won che
2 exclusive Tamedy available to Gale Wooil.

3 EECCHD

4 The Parties agpee thal the record in this matter ahall
4 coftain the collective bargaining sgreemenc in existence ax
& tha Elme of Mr. Gale Wood'n Ttermisnacion.

7 DIECUSEION

fi The facts in this matber aore clear: (1] & eollackive
] bavdaining agreement exiatad betvesn the Anerdican Federabion
in of ‘State, County ‘and Municipal Epployess, AFL-CIO ithe
I UnZon) and the City andsor County of Autte-Silver Bow {the
1z Eaplayer), (2] the collective bargaining agresment contained
13 i grievapce procedure culminating dn final  and binding
i4 arbitration, (3] Mr. Cale Wood was a police officer employed
I3 by the Erployer and wee subject to tha celleclive bargaining
|6 Agresnsnt, {4 Mr. Galo Wood filed a grisvance in a Tisaly
17 manner pursuant to the esllective bargeining agqresment, agd
|u,: {4) the BEnployer refused to process the grievance pursuant
i | Lo the-grievanse procedoce contained in Ehe collactive bar-
2 I gaining agreesment.

1q The refusal tao procass & Jdispiube codcernimgy a lebor
2 centract, AL 4t i In wicletion of the contract; ie° an
* unfatr lobor practics recognized by the Montana ' Eoard of
T4 Yersonnel Appeals, the State District Court and the Montana
29 Suprene Covrt.  Hoakd déslilens: ULE #1-7%, [nteinabicnnl
it ].FLH'LhI:Il'Il:I::Id of Painters and hllr:l._qgn':[_'}u?gg_g_r_ll.m.ﬂ 210723 v,
27 Monlena Stabte University EEF'- E#FEI.HHJEEE-:. and  ULP #3<7Fk,
ZH Loial #521 of the International Ascoociation of Fire Fighters
2% v Lity of Rillings. District courkt decisions: Hoard of
A0 Trweteas ol Flathead County Sclieol Districk ¥o. 5 w. Boacd
1i ot Peraonnal Appeala and AFLCHME, Causd Mo, Dw-00-600, Flathead
it County; and City of Livingston v. Board of Ferconpel Anpeals

=
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and AFSUME, Caugse Ho. B1-15%, Park County, {1583). Montans

Supreme . Court decilslesr City of Livisgeton v: AFSCME, et

al. 174 MT' 221, 571 P.2d 574 il )
g wag gtaled by the Montana Suprepe Court in the City

of Livingoton, @upza, caoe:

hag, by statute, the duty to Bargaln “in good
faith" conptinues ‘during ©he enbire course &f The
conteast,

(3} The Sopremse Court has held that "Collective
bargaining 1is a &sitinoing precess. Anong other
things it dnvolves ** protection of  esployeas
rights alrsady secored by conbcact.® Lonla 'l.".
ﬂlhﬁnu, A55 UiE. 4l TRO5,CE, 8903, "3 &4

05 (1957). THR PHOCESEING OF GRLEVAMCES TH nnr;_ir..
AHCE HEARTHGS IS COLLECTIVE BARSATHING. Timkenh Hol—
Lier Bearing Co. w, Wationsl Labor pel, Bd,, IRT r-

d 938, 95§ (BLh Cir. 19473, 1n CEtrofonk
Unmitnd Steelworkers of Anerica, 171 F, Swupp,

Top [Rruls . v 5 1'?5-5']. ='d; 3273 F2d 614 {ath EJ.:I:-
183ER), eArlk, den., 36T U.5, 044, BD S_.CL. 1E2E, 4
L.Ed.Xd 173z [1950), the court athated)] 'kss $he
employer had Ehes sane duty to bargain collectively
VR grievances ag over thie Lerms of the agrasmepl.®

(4} Under Montaps's- Colloctive Dargeining hot fof
Fubrlls Enployees & Ffailure to hald “a grievance
Hearing oo provided in the contract ims an unfair
Iabar practice for failure to bergain in good
faith.

L7 WT at 424,

STL -P.2d ' AE 37T

When: & party to & collective bargaining agoeement
refuges Lo abide by  the witueally egreed-upon grievasce
procedure, then that packy is repudincing its gleltutory duty
to bacgein in good falth, and is interferipg witli the righto
of employses guarantesd Lo them in Seccion 39-31-201 MCh.

The tanrd of Fersonngl Appeals recoguizes the rafusal
to abide b¥ a contractual grievance procedure hs an unfair
lebor practice because such a refusal BUrikes at the very
heart of the purpaeds of the Act - to promote labor pssce via
collective bargaining, Sectlon 99-3101-101 MO6.

The Epploypr pressnled two pripacy arguments in thie

matter. First, the Enplover argued that n threshhold issun
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exLEtad andeclying
the noted i1ssus In this metber. The police officer, oOale
Wood, was terminated [for allegatiocns of piaconduct. The
Finjloysr acgued that allegatiens of police officers! miscon-
duct are properly addressed upder Section V-32-4155 MOR and
not throligh # grievance procedura coatilned in a collective
bncgeining agresnant;

T=-32=4155, fele of police commiceion in
heering -and  deciding  charges agalnest policemsn.
(1] The police commisrion akall have Ehe juricdie-
tion and it asball be. ite duty b6 hear, tiy, and
cecido all gharges: brovght by ang porast of psroon
agaibet any menber or officsér of the police depart-
ment, inciuding any charge that such nanbsr o
oiflcar:

[2) 2s - iocampetent orf hag beopne incapacitated,
by age, dlseags, or otherwise, to dlucharge Lhe
dutieg of hip pffice;

[B) has been guilty o peglack of doty, =f miscap-
duct in his office, or of coenduct inbeconing a
pallice pfficer; !

{12l hao been Tound gulliy of any crime; or
f12) whogas - eGnduct has besn sueh  ag Lo bring
repioach upon the police Foree,

{2) T8 da the duty of the police commission, at
tha tine seb for hearing a charge ageinet a police
afficer, to fortheith proceed bo hear, try, and
determine the charge acoording to the rfules of
ﬁuﬂfn'-'-': applicable. to @ourts of record in the
mlate,

Tha Colleciive Bargaindng Act for Public Enployvees (the

Act) grants pubilic emplovess the right ", to bargain collace=

ively_ .. on guestions of wages, hours, fringe benefits, and
el copditions of anpploymoent..." Seacbidn 39-91-201 HOA.
The Employer's assertion Ain this matter that an employes's
termination foar resgsan BF slscandist Sanbot be sddressed
blhivough  collective bargaining wia a grlovance proceducs
tmplias  thab publle employees ace limited to their rights
under fthe Ast. It le well settlad that tecminations and
prrevance. procodurgs are npgotiable--subincts. Hee Watiopal

Licorice Co. w. HLAR, 309 .9, 350 6 LERM &74 [1940] and

L i,

HLEH . @entury Cement HEg. Co., 206 Fozd B4, 313 LEREM Zo0a3

[CA-2; 1953). This ‘Board will npot woid or fimit guaranteod

colloctlve bargainimg rights,
-E—
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Socamily, Lhe Emplover apgusd thak the Onton ahould pob
be allowed twe temedies to address the ssane iscue.  The
grievance procedurs provides for final and binding arbitra-
tion and Seciion $=32=4164 WOA provides for Ddsbrict Court
CEvlEy:

L WmAd=dl ] G Bistrict ecourt reviaw, The
gistrict court of the proper county shall have
Jurisdiction. to gavied all guestisne of Fact and
all questions of law in & salt brought by any
efficar aor member of the police force, bot no o sult
Lo review ayucll hearing or trinl ar (of reinstste-
ment to office shall be maintained unleos the oo
16 begun within a perdoed of 60 days after the
decicion of the police commission or order &f the
moyor haa béen filed with the sivy clerk.

The Employer argued that botk avenues shoild not be avails
able Lo the Union = they whoild hot howe tyo bites from the
finmw sapple,. The Employer alleges that Section 7-32—-4164 MOR
iz the inlon's exclusive ramedy, The Board canpot  agpess
with the EBEsmplover's aspertion of exclusivity because 4t
wolkld limit tho rights of public employess under the Collec-
Live Bargaining Ack ter Publis Emplovess | oee abovie 81 ecis-
gion).

The Two pemedies - finnl and pinding arbitretion and
Bection T=12=4164 MCA - may oot be exclusive rensdles, an
arbitrator chasen to hear Gale Wood's grievance may datetmliie
that an [aclk Oale Wood was terminated for misconduct and
that imsue waitld be propecly addrecsed under Section 9-38-
4164 HCh, The arbitrator, in that case, bas pade & final
and ‘bipding decernination in the matter in accordance. with
the negotisted griovance procedurs. Collective bargaining
righta: have nob been jeopardized and: the Aot hae nol bsen
violated. Other poeibla sepects of Oale Waodlp gELEVANCE
Guch a8 EBack-pay; senicrcity rights ac any othar 1tsmis which
may bi At Jdpue could be determined by the arbitrator LF

under his authority to decids,
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CONCLAISIONE OF LAW

The Delfendantys, ©ity andsor County of Dubbe-5ilver Hod
atnd all representatives thersof; Donnld K. Peoples, Chief
Rercubive) Robert Butorovich, Sheriff; and the Butte-Silver
Eow Law Enforement Coomisaicn have wiolated Scobtion 39-3E-—401
(R I [T

EECOMMENTED ORNER

The Defendants shall immediately cease apd desist froo
cefucing to bargain in good fasth, The Defendants ahall
immediately begin to process  the grievancd Filed by dale
Waodl pursuant to the grisvaice procedore cantalned in the
callective bargeining agresnomt.

SPECIAL NOTE

Fursnant to ARM 24.26.684, the above HECOMMEHDED COHDER
ghall become the FINAL ORDEN of khis Board unless wrltcen
exceptlong are filed within 20 dave after service of thess
FINDINGE OF FACT, CONCLUSIONS OF LAW, AND RECCMMEHDED CHDER
Epon the partiea.

DATED thim -5 day of Febrdacy, 1985,

FIARD | OF PEASOHNEL -ADPPERLS

it _ A ,{ﬂj

Atan La
ffearing Examiner

CERTIFICATE OF HMATLING
1] _,wl‘g: o oz Eertlify Chat a

Erise. and correct DE-I!-_'r' nr 1:|'|1H document was. mailed to the
following ¢n The " day of February, 1%B5:

Sharon Danoldeon

Montena Counclil $9, AFSCHE.. AFL=CI0
TR Cartar Drlya

F.d, Box 5356

Helena, NI LBEDG

Howw Hichardoon

Chief Doputy Coonty Artornay
Butte-51lver Bow Courthouse Building
14% Wegt Granite Streat

BPutta, MNP --59701
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